INTRODUCTION
The pornography industry generates billions of dollars of revenue annually. The industry relies heavily on protection from copyright law in order to distribute its materials without them being freely taken by others. 1 In other words, copyright law currently operates as an economic incentive to pornographers. 2 Unfortunately, this lucrative industry has negative effects on gender equality. Pornography promotes harmful gender roles for both women and men. 3 Women are portrayed as merely sexual objects who enjoy any type of penetration imaginable, even if it is rape. They are objectified and dehumanized. Men are shown as animalistic, performance-based, and without morals. As a whole, pornography can lead to behavioral, psychological, and social problems. 4 Beyond the social harms to both men and women, the performers themselves suffer physical harms. 5 As a form of prostitution, filmed pornography contributes to the demand for trafficking, and many women are coerced into the industry. The government's denial of copyright protection to speech based on content would potentially violate the First Amendment. 7 However, the Supreme Court has made clear that not all content deserves free speech protections. Rather, "obscene" materials, as described in Miller v. California, 8 are not protected under the First Amendment. 9 This Article argues that pornography is an actual problem that warrants denial of copyright protection as a method to disincentivize pornographers. Part I sets forth the harms that pornography causes to men and women, including both social harms to the general public and physical harms to the actors in pornography. In particular, Part I shows that pornography has debilitating and backward effects on gender equality as it enforces harmful gender roles.
Part II explains that the current success of pornography is due to the protection it is granted in copyright law. The very purpose of federal copyright protection was to serve as an incentive to bring ideas into the free-speech marketplace. However, as long as pornography is granted copyright protection, copyright law also operates as a catalyst to pornography's negative effects.
Part III describes the law's current basis for granting copyright protection to pornography, noting that obscenity is not currently a defense to copyrightability. Intending to propose an amendment to the Copyright Act that would exclude obscene materials, this Part recognizes that a denial of copyright protection may violate the First Amendment. Therefore, First Amendment obscenity law, as set forth by the Supreme Court in Miller, is analyzed so that a proposed amendment may be consistent with the First Amendment. This would resolve the potential impasse between an obscenity exception to copyright law and free speech concerns.
For that reason, Part IV posits that a solution to the problemthat copyright operates as an incentive to pornography-would be for Congress to amend the Copyright Act. This amendment, which is intended to apply to only filmed works, rather than still pictures, 9. See infra Section III.C. 10. There are two reasons why this proposal is intended to only target filmed pornography. First, it is difficult to show that the harms that result from f ilmed pornography also result from pornographic still photos. See infra Sections I.A, I.B ( harms of pornography). Second, it is extremely diff icult to craft a test that could apply to photographs, as opposed to f ilmed works.
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test is reworked into an objective framework, it would be easily applied by courts and could be used to deny copyright protection to some pornographic works. I suggest that this new objective test consider the percentage of the work that is composed of explicit sexual activity. This new test would not violate the First Amendment as long as this objective test is within the intent of the Miller test. This is a way that copyright law could be used as a step forward for gender equality since less protection for pornography results in less economic incentives to produce it.
I. PORNOGRAPHY'S NEGATIVE EFFECTS ON GENDER EQUALITY
Men and women are bombarded with pornography. As one scientist attempting to research the effects of pornography stated: " 'We started our research seeking men in their 20s who had never consumed pornography. . . . We couldn't find any.' " 11 Unfortunately, the influx of pornography into American culture has not been harmless. Pornography promotes dangerous gender roles: men are to control women; women are to be subordinate to men and accept the abuse.
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In pornography, this is all done in a way that makes the inequality look glamorous. Behind the scenes, however, real women are being prostituted and coerced into the pornography industry, and their health is risked by a lack of protective measures. While gay pornography presents its own unique set of social and physical harms to the actors, this Article will focus on the harmful effects of pornography in which women are made the subjects of the sexual acts by men. Additionally, this Article considers pornography only in the context of filmed works, rather than photographed or animated images.
A. Social Harms to Men and Women
Pornography is harmful to gender equality since it normalizes the degradation and subordination of women to men. 13 It places women in an inferior status based on their gender.
14 Catharine MacKinnon argues that pornography is, therefore, a form of "sex discrimination because its victims . the concern is that men treat women based on their view of women, and that view can be shaped by pornography.
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One way in which pornography is harmful to women's equality is that it promotes the view that women's bodies are nothing more than a commodity to be used. 18 This view is harmful to both men and women. It teaches men who watch pornography how to treat women, namely, to use and abuse them. 19 It teaches women that their role is "to tolerate that abuse." 20 In the fantasy world of pornography, inequality is sexualized by making rape, battery, and abuse all look sexy. 21 In a study conducted of 304 top-selling pornographic scenes, 88.2% of the scenes contained physical aggression and 48.7% of the scenes contained verbal aggression. 22 It is routine for a woman to be gagged until the point she is tearing and choking, and to be ejaculated, urinated, and defecated on. 23 All this humiliation is made to look normal and acceptable under the guise of pornography. 15. Id. In other words, but for their sex, the victim would not be treated in the way they are in pornography. Id. 16. While the number of women who view pornography is growing, men are still much more likely to look at porn than women. COVENANT EYES, PORNOGRAPHY STATIS-TICS 9 (2015); Pornography Use Is a Growing Trend Among Women, NET NANNY (May 21, 2014), https://www.netnanny.com/blog/pornography-use-is-a-growing-trend-among-women [ https://perma.cc/Q3BU-WNAJ].
17. One example of the way that pornography has shaped the sexual culture is the prominence of anal sex, which was f irst introduced in pornography in the mid-90s. Jakob Pastötter, Pornography and Power, DRJUDITHREISMAN.COM (Sept. 5, 2010), http://www .drjudithreisman.com/archives/2010/09/pornography_and.html [ http://perma.cc/D4A3 -X68S] (transcript of a presentation given by Professor Pastötter). In a study conducted in the 1940s, Alfred Kinsey concluded "not even gay men practiced anal sex frequently." Id. However, only 15 years after it was introduced into pornography, anal sex was practiced by 40% of men ages 25 to 44, and 35% of women in that same age group. BRENDA ZURITA, CONCERNED WOMEN FOR AM., SEXUALLY TRANSMITTED DISEASES: THE COST OF FREE LOVE 9, http://www.cwfa.org/wp-content/uploads/2013/11/CWA_STDs-The- Not only are the women in pornography dehumanized, but the men are as well. Men are portrayed as animalistic and without any morals. 25 Pornography constructs the image that in order to be a "man," they must be able to perform in the way that porn stars do. 26 Additionally, pornography tells men that they are supposed to dominate women and should be able to control women in order to fulfill their wishes. 27 The danger with this construction is that while "[p]ornography's world of equality is a harmonious and balanced place," in the real world, " [i] While men who participate in gay pornography are often abused in the same way as women are in heterosexual pornography, 35 this section of the Article will focus primarily on the harms to the women who act in pornographic films. Pornography is harmful to the women performers for three reasons. First, pornography is inherently linked to prostitution and contributes to the demand for international sex trafficking. 36 Second, many women who willingly enter the industry are coerced and manipulated into performing acts they did not consent to.
37 And finally, a lack of regulation in the production of pornography risks all of the performers to a myriad of sexual diseases. 38 The institutions of pornography, prostitution, and trafficking overlap and are often indistinguishable. 39 Pornography can be seen as a form of legal prostitution. 40 42 The only distinguishing feature between illegal prostitution and legal pornography is that the sexual intercourse is being recorded by a camera. As argued by Catharine MacKinnon, pornography and prostitution are indistinguishable. 43 She posits that even though "the sexually used" in pornography are transported digitally and therefore make the transaction seem more distanced, "it is no less real a commercial act of sex for any of the people involved." 44 As one john admitted, "Yes, the woman in pornography is a prostitute. They're prostituting right before the cameras. They're getting money from a film company rather than individuals." 45 It is not uncommon for a woman who experiences pornography, prostitution, or trafficking to experience all three. 46 If a prostituted woman is moved from one part of the country to another by her pimp by force, fraud, or coercion, 47 she is trafficked. 48 It is also highly likely that the same women will, at some stage, be used by her pimp in pornography. 49 In fact, in one study conducted by Melissa Farley of 854 prostituted women in nine countries (including the United States), forty-nine percent of the women reported "that pornography was made of them while they were in prostitution." 50 The 51 One organization that helps women leave prostitution reported that 30% of their clients had been used in pornography at some point.
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"As with all prostitution, the women . . . in pornography are, in the main, not there by choice but because of a lack of choices." 53 For women who are under the control of a pimp, "[t]hese women are often [made] to engage in highly sadistic and repugnant sex acts that less oppressed women in the pornography industry are reluctant to perform." 54 Furthermore, many of the women who are involved in both pornography and prostitution do not get to keep the money earned from pornography, but rather, must surrender it to their pimps. 55 Not only are the same women who are used in pornography the same women who are often prostituted and trafficked, but the pornography itself drives the demand for prostitution, which in turn drives the demand for trafficking in order to supply the women. 56 Melissa Farley argues that "[p]ornography is men's rehearsal for prostitution" since "[p]ornography is cultural propaganda which drives home the notion that women are prostitutes." 57 In her same study, forty-seven percent of prostituted women reported that they "were upset by [ T] he pornography industry, in production, creates demand for prostitution, hence for traff icking, because it is itself a form of prostitution and traff icking. As a form of prostitution, pornography creates demand for women and children to be supplied for sexual use to make it, many of whom are traff icked to f ill that demand. The pornographers then traff ic these same people in turn in various mediated forms." ).
57 The second reason that women in pornography are harmed is that even the women who willingly enter the industry, rather than acting under the control of a pimp, are coerced and manipulated into performing acts to which they did not consent. 60 While the pornography industry may look glamorous on the outside, "manipulation is often used to lure women into it."
61 Unfortunately, a common practice experienced by women in pornography is "that formally agreedupon terms change very frequently on porn sets" when the woman feels as if she does not have the option to decline. 62 One former pornography actress explained that amateur porn actresses will sign on to a porn scene as it is described to them, for a certain amount of money, but will then be forced to do something else while the cameras roll.
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She also describes instances where "her agent intentionally [withheld] details about a porn shoot until she had [already] committed to it," such as that the man she would have sex with was 50 years old, and by the time she found out "she felt her hands were tied." 60. Somarriba, supra note 37. However, it should be noted that these women are often faced with a lack of choices. MacKinnon, supra note 43, at 995. Specif ically, "[t]he same factors that compel women into prostitution . . . also compel women into pornography." Farley, supra note 50, at 147 (discussing that those factors include "poverty, racism, childhood physical and sexual abuse, sexual harassment, and abandonment" ); FARLEY, supra note 19 (arguing that "[t]he same oppressive experiences . . . [which include] [c]hildhood abuse and neglect, a lack of quality education and job training opportunities, culturally mainstreamed misogyny, racism and poverty-all coerce women into [pornography and prostitution]" ).
61. Somarriba, supra note 37. 62. Id.
Id. See also
Fight the New Drug, supra note 59 (quoting a former pornography actress, Regan Starr: "Most of the girls start crying because they're hurting so bad . . . . I couldn't breathe. I was being hit and choked. I was really upset and they didn't stop. They kept filming. [I asked them to turn the camera off ] and they kept going." ).
64. Somarriba, supra note 37. In a similar fashion, former performer Shelley Lubben said that she was "intimidated into doing scenes" she had not agreed to beforehand. 66 Another former pornography actress, Jersey Jaxin, explained that many of the performers rely on drugs in order to cope with the way they are being treated. 67 She claims that seventy-five percent of porn performers are using drugs in order to numb themselves. 68 These women are forced to continue smiling or risk upsetting the pornographers and being punished for doing a bad job. 69 Finally, a lack of regulation in the production of pornography risks all of the performers to a myriad of sexual diseases. Most pornography is filmed in California, where condoms are not required to be worn on set, with the exception of Los Angeles County. 70 An HIV scare in the pornography industry sparked a call for California to mandate the use of condoms in order to protect the performers.
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"Since August [of 2013], at least four performers have tested positive for HIV," forcing the Free Speech Coalition, the adult film industry's trade association, to halt production three separate times. 72 At least three of the performers contracted the virus from other performers while on set. 73 In one case, performer Cameron Bay contracted HIV after filming a scene in which her partner's penis was bleeding, and the director chose to continue filming, despite the fact that the actor to her family in order to ruin her reputation, to take away her f inances, and physically hurt her. Id 69. MacKinnon, supra note 43, at 995 n.12 (quoting former pornography actress Linda Boreman: " 'I never experienced any sexual pleasure, not one orgasm, nothing. I learned how to fake pleasure so I wouldn't get punished for doing a bad job.' "). HIV is not the only disease performers must be afraid of, however. According to a 2012 study, twenty-eight percent of performers tested positive for chlamydia and/or gonorrhea. 76 One male performer surmised that "[e]very professional in the porn-world has herpes, male or female." 77 Despite the estimate that at least sixty-six percent of performers have herpes, pornographers don't test for herpes in the way that they test for other sexually transmitted diseases.
See California workplace safety board rejects mandatory condoms for porn actors,
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One former performer, Shelley Lubben, said that the performers were often sent to fraudulent doctors clinics in order to obtain the clean bill of health they needed to continue filming. 79 Additionally, many performers alter the results from their tests.
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As Ann Bartow has noted, pornography is different from other types of materials that copyright law protects. 81 With other harmful materials, the harm is related to the end use, such as the instructions for building a bomb. 82 It is estimated that in the U.S. alone, the pornography industry generates around $10-$13 billion yearly. 84 Across the world, the industry's estimated worth is $97 billion. 85 Pornography accounts for approximately "30 percent of all data transferred across the Internet."
86 Additionally, pornography websites receive more visitors each month than Netflix, Amazon, and Twitter combined. 87 Even many Fortune 500 companies have not been able to resist the industry because of the money to be made. These companies include Time Warner (through its subsidiary HBO), General Motors (through its subsidiary DirecTV), Verizon, and Marriott, who make substantial portions of their profit by streaming pornography. 88 Without copyright protection, the pornography industry would not experience its current profits because its works could be freely taken by others. 89 The Supreme Court described copyright as an "engine of free expression," and, as Ned Snow noted, "[it] plays a critical role in bringing ideas into the free-speech marketplace." 90 Therefore, copyright currently plays a role in bringing pornography into the marketplace. This means that copyright also serves as a catalyst to the social and physical harms that are caused by pornography.
With copyright protection, pornography companies can bring infringement suits against alleged infringers. BitTorrent [technology which] is a peer-to-peer file-sharing protocol that allows users to transfer large files over the internet by breaking the complete file (the "Seed") into small pieces to be downloaded in parts. Other users ("Peers") download a small "torrent" file that contains an index of the pieces and directions for connecting to the Seed. When Peers connect to the Seed, they download pieces of the file at random, and begin sharing each piece once it has completed downloading. After all the pieces are downloaded, the BitTorrent software reassembles the pieces into a complete file for the Peer to view.
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Since "BitTorrent 'tracks' the pieces of a file as it is shared, so Peers can identify the IP addresses from which the file was downloaded," Malibu can usually successfully subpoena a third party in order to obtain the real names and addresses of the John Doe defendants.
98
Cases such as these rarely go to trial. The Northern District of California approved of the description of the litigation strategy used by Malibu and other pornographers as "essentially an extortion scheme" in which the "plaintiff has no intention of [actually] bringing [the case] to trial." 99 Armed with the threat of a legitimate copyright infringement claim exposing the defendants' pornography use, pornographers force "quick and lucrative settlements." 100 Without copyright protection, the billion dollar profits of the pornography industry would plummet. If pornographic works could be freely copied, pornographers would not sell as many copies. Furthermore, without copyright protection, they would be unable to threaten the copiers with copyright infringement lawsuits and force their lucrative settlements.
101 Therefore, withdrawing copyright protection from pornographic works would disincentivize the pornographers who produce it.
III. THE LAW'S CURRENT JUSTIFICATIONS FOR PORNOGRAPHY
The Copyright Act gives protection to pornography. 103 Moreover, obscenity is currently not a defense to copyrightability. 104 Based on that authority, the Copyright Act grants protection to "original works of authorship fixed in any tangible medium of expression." 108 The threshold required for a work to be considered original is very low, and absent direct copying, pornographic works meet this low threshold. 109 The second requirement, that the work be fixed in a tangible medium of expression, is met by pornographic works since they are filmed.
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Obscenity is not a defense to copyrightability.
111 This was first stated by the Fifth Circuit in Mitchell Bros. Film Group v. Cinema Adult Theater. 112 The Fifth Circuit first reasoned that the language of the Copyright Act was "facially all-inclusive" since there is no "hint" in the language of the Act that obscene works should not be given protection. 113 Moreover, the Court reasoned that the legislative history of the 1976 Act revealed that Congress intended to avoid content restrictions on copyrightability. 114 My proposal will suggest an amendment to the Copyright Act that makes obscenity a defense to copyrightability, thereby overruling the Fifth Circuit in Mitchell Bros. However, such an exception to copyrightability must not be overbroad but rather, as discussed below, must be consistent with the First Amendment.
B. The First Amendment
The First Amendment becomes important to this discussion because a denial of copyright protection could well constitute an abridgment of the First Amendment. This idea is currently disputed among scholars 120 and deserves its own paper, rather than the brief analysis here. However, I will briefly outline the arguments and conclude that even if a denial of copyright protection could should be analyzed and incorporated into a test that would pass constitutional muster. After each factor from Miller is analyzed, I will attempt to rework them into an objective framework. The reason for this is to ensure that the test can be easily and consistently applied by judges to various works in order to determine if the work is copyrightable.
The first prong of the Miller test requires that the average person would find that the work, taken as a whole, "appeals to the prurient interest." 173 The Supreme Court had already defined appeal to the prurient interest as that which "ha[s] a tendency to excite lustful thoughts." 174 In other words, the work as a whole is sexually arousing to the average person. "Generally, pornography appeals to the prurient interests because it is designed to arouse lustful thoughts in its audience." 175 The second prong of the Miller test requires that the work depict "sexual conduct in a patently offensive way." 176 The Court noted that examples of such patently offensive conduct could include "[p]atently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated," or "[p]atently offensive representations or descriptions of masturbation, excretory functions, and lewd exhibition of the genitals."
177 Again, given the Court's example, it appears that it intended most hard core pornography to easily meet this prong.
The Court's third prong of the test is what separates hard core pornographic works from other works that may contain some pruriently appealing, patently offensive material. The third prong of the Miller test requires that "the work, taken as a whole, lacks serious literary, artistic, political, or scientific value."
178 Even though the Supreme Court later stated that this inquiry should be made from the reasonable person standard, 179 the requirement is, nonetheless, extremely subjective. What one person may deem to lack serious artistic value may be seen as innovative by another.
My proposed test for obscenity combines the first two prongs of the test into a definition of pornography. If the work meets this definition of pornography, it will automatically be deemed to have R ¥ ¦ ¤ § PORNOGRAPHY AND GENDER INEQUALITY 291 may contain some of what I deem pornographic material, the work should not automatically be considered obscene. Rather, as a whole, this prong is intended to look for some artistic value in the work that would remove it from the realm of obscenity. Rather than forcing courts to determine what does and does not constitute artistic value, courts should deem the portions of the work that contain "pornographic" material, as I have defined it, to be obscene, and the portions that do not contain "pornographic" material to have artistic value. This is an easy way to come up with a percentage of the work that has artistic value. Since the work must be taken as a whole, 184 a court should balance the percentage of the work that is obscene against the percentage of the work that has artistic value. Congress should include in its amendment what percentage of obscene material a work must have in order to lack serious artistic value. In this way, timing percentages can serve as a proxy for whether the work lacks serious artistic value.
Time is a better solution than judging artistic merit. Even the Supreme Court has acknowledged the near impossibility of defining terms such as obscenity and hard core pornography. 185 Prior to Miller, Justice Stewart declined to further define the term "hard-core pornography" and acknowledged that "perhaps [he] could never succeed in intelligibly doing so." 186 Rather, Justice Stewart resorted to the following test: "I know it when I see it . . . ." 187 The subsequent Miller test is no more helpful to judges since it also requires them to subjectively judge artistic merit. Years later, Justice Scalia expressed his view that, while the third prong of the Miller test should use a reasonable person standard, making "an objective assessment of . . . artistic value" was nevertheless impossible.
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"I know it when I see it" jurisprudence is not a proper test to determine what works should be given copyright protection. Without a clear standard, filmmakers will have no way of knowing if their works will be given copyright protection until a judge has told them. The result of this lack of certainty would be that filmmakers would be hesitant to invest their economic resources into producing a work if they have no way of knowing if that work will be protected and, as a result, if they will be able to profit from their work. Also, because what one judge may deem to have artistic value could be viewed as wholly obscene by another judge, the decision of whether 
